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to the Court of Appeals of the District of Columbia. 


No. 2652. 

Mahlon A. Winter et al., Appellants, 

vs. 

Hazen-Latimer Company, a Corporation. 


* 

a Supreme Court of the District of Columbia. 

Equity. No. 32024. 

Hazen-Latimer Company, a Corporation, Plaintiff, 

vs. 

Mahlon A. Winter, George W. Faris, Marion F. Piper, 
Fidelity and Deposit Company of Maryland, a Corporation, 
Defendants. 

United States of America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

• > 

Filed August 11, 1913. 

In the Supreme Court of the District of Columbia. 

Equity. No. 32024. 

Hazen-Latimer Company, a Corporation, Plaintiff, 

vs. 

Mahlon A. Winter, George W. Faris, Marion F. Piper, 
Fidelity and Deposit Company of Maryland, a Corporation, 
Defendants. 

To the Supreme Court of the District of Columbia, plaintiff states 
as follows: 

1. It is a corporation duly incorporated under the laws of the 
District of Columbia, and brings this suit in its own right. 

1—2652a 
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2. The defendants, Mahlon A. Winter and George W. Faris are 
citizens of the United States and residents of the District of Colum¬ 
bia, and are sued in their own right as owners of the hereinafter de¬ 
scribed real estate; the defendant, Marion F. Piper is a citizen of the 
United States and was a resident of the District of Columbia until 
about July, 1912, when he left said District and plaintiff is informed 
and believes, he has been absent therefrom from that time to the 
present, and’ his present whereabouts and residence are unknown to 
the plaintiff; the Fidelity and Deposit Company of Maryland, is a 
corporation, duly incorporated under the laws of the State of Mary¬ 
land, having an office in the District of Columbia, and carry- 
2 ing on business therein, and is sued as the surety on the here¬ 
inafter named undertaking for the release of the hereinafter 


described lien. 

3. That heretofore, to wit, on the 14th day of June, 1912, the 
said defendants, Mahlon A. Winter, by the name of M. A. Winter, 
and George W. Faris entered into a contract with the defendant 
Marion F. Piper, by the name of M. F. Piper, for the erection and 
construction of an addition to a building known as the Winter 
Building, located on the real estate known as lot 59 in Mahlon A. 
Winter and George W. Fans’ subdivision of lots in square 205, in 
the city of Washington, D. C., as per plat recorded in book 46, page 
519 of the records of the Surveyor’s office for said District; the said 
Mahlon A. Winter and George W. Faris being then the owners of 
the said real estate. By the terms of said contract, as amended, the 
said Marion F. Piper, as contractor, was to provide all the materials 
and perform all the work for the construction of an addition to the 
Winter Building, located on said real estate, for the contract price 
of $36,053, payable as the work progressed, as follows: 


1. When first floor joist on 

2. “ second “ 

3. “ roof is on. 

4. “ plastered . 

5. “ trimmed out. 

6. “ completed . 


$5,200 

5,600 

7.400 

5.400 
7,200 
7,253 


which totals up $36,053. A true copy of said contract and amend¬ 
ment thereto is herewith filed and marked “plaintiff’s exhibit- 1 and 
2” and are prayed to be read and considered as a part hereof. 

4. That heretofore, to wit, on or about the 1st day of July, 
3 1912, the plaintiff entered into a contract with the defendant, 

Marion F. Piper, to do the excavating and concrete work for 
the erection and construction of said addition to the said Winter 
Building, located on said lot 59, square 205, as follows: excavating, 
$1 per cubic yard, 820 yards, $820; concrete footings, $5 per cubic 
yard, 39-1/5 yards, $19*6, making a total of $1,016. 

5. Plaintiff entered upon the performance of said contract and did 
the excavating and concrete work in and about said building and 
performed the labor and furnished the materials necessary thereto, 
which labor was performed upon and which material went into said 
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building, and in all respects fully completed and discharged the obli¬ 
gation under said contract. 

6. That said defendants, Marion F. Piper, Mahlon A. Winter and 
George W. Faris, through their architects in charge of said addition 
to said building, to wit, Gregg and Leisenring, ordered the plaintiff 
to perform, from time to time as the work on the addition to said 
building progressed, certain extra work, which was performed by the 
plaintiff, consisting of 19-16/27 yards of extra trench and pier work, 
amounting to $19.60, and 14-10/27 yards extra concrete footing, 
amounting to $71.85; which was performed by the plaintiff at the 
request of said defendants, as aforesaid, and which was not embraced 
in said original contract with the plaintiff and said defendant Piper, 
and that the labor and material furnished by the plaintiff for said 
extra work amounted to the sum of $91.45, all of which will more 

fully and at large appear by reference to the statement of ac- 

4 count for the contract price and for said extra work, which 
is filed herewith and marked “plaintiff’s exhibit 3” and is 

prayed to be read and considered as a part hereof. 

The work on said addition to said building began on or about 
June 14, 1912, and was completed on or about December 14, 1912. 

7. That after plaintiff did the concrete work and excavating in and 
about said building, including the aforesaid extra work, and per¬ 
formed the labor and furnished the material necessary thereto, as set 
forth in paragraph 6 of this bill, and after the first floor joists were 
in place on said building, the defendant, Marion F. Piper, as plaintiff 
is informed and believes, received from the defendants, Winter and 
Faris, the sum of $3,200, and thereupon abandoned his contract and 
left the city of Washington, D. C. for parts unknown. 

Plaintiff is informed and believes that after the abandonment by 
Marion F. Piper of his contract with the said defendants Winter and 
Faris the defendant, the Fidelity and Deposit Company of Mary¬ 
land, which was the surety on a certain bond of said defendant Piper, 
for the performance of his said contract with defendants, Winter 
and Faris, duly signed, sealed and delivered to them, elected, as by 
the terms of said bond it was entitled to do, to assume the contract 
of said Piper with the defendants, Winter and Faris, and did assume 
said contract to complete the said addition to said building, in ac¬ 
cordance with the terms thereof. A true copy of said bond is hereto 
attached, marked “plaintiff’s exhibit 4,” and is prayed to be 

5 read and considered as a part hereof. 

The plaintiff is informed and believes that after the aban¬ 
donment of his said contract by the defendant, Piper, and the as¬ 
sumption thereof by the said Fidelity and Deposit Company, of 
Maryland, the defendants, Winter and Faris dealt with and looked 
to it alone for the carrying out of the defendant, Piper’s, said con¬ 
tract, and paid it, from time to time as the work progressed the sums 
agreed upon in said contract with the said Piper, the last two pay¬ 
ments being as follows: November 4,1912, $7,200, December 5,1912 
$6,947.34. 

8. That before the expiration of three months before the comple¬ 
tion of said addition to said building, to wit, on or about the 31st day 
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of October, 1912, plaintiff duly filed in the clerk’s office of the Su¬ 
preme Court of the District of Columbia, its notice of its intention to 
hold a mechanic’s lien upon the interest of defendants, Winter and 
Faris in the aforesaid real estate for the sum of $1,106.45 with in¬ 
terest from July 15, 1912. A copy of said notice was served upon 
each of said defendants, Winter and Faris, prior to the date of the 
said last payment from said defendants, W inter and Faris, to the said 
defendant, 'and Fidelity and Deposit Company of Maryland, that is, 
to say, on or about November 4,1912. A certified copy of said notiw 
of lien is filed herewith and marked “plaintiff’s exhibit 5 and is 
prayed to be read and considered as a part hereof. # 

Bv reason of the premises aforesaid, plaintiff charges it became 
and was entitled to a lien upon said real estate for the sum claimed 
in said notice, with interest, as therein claimed, and it is en- 
6 titled to enforce said lien in this proceeding. 

9. That on, to wit, the 29th day of November, 1912, the 
defendant, Mahlon A. Winter, by the name of M. A. Winter and de¬ 
fendant, George W. Faris, by the name of G. W. Faris, as principals, 
filed their undertaking in the office of the clerk of the Supreme Court 
of the District of Columbia, with the defendant, the Filedity and 
Deposit Companv of Maryland, as surety, for the release of the lien 
of plaintiff herein on said lot 59, square 205, in accordance with the 
provisions of section 1255 of the Code of Law for the District of Co¬ 
lumbia. A true copy of said undertaking is herewith filed and 
marked “plaintiff’s exhibit 6”, and is prayed to be read and con¬ 
sidered as a part hereof. 

Wherefore, plaintiff prays: . 

1 That process issue and that, if necessary, publication be made 
against the defendants, Mahlon A. Winter, George W. Fans and 
Marion F. Piper and the Fidelity and Deposit Company of Mary¬ 
land, requiring them to appear and answer the exigencies of this 
bill, but answer under oath is herewith expressly waived. 

2. That this honorable court, by its decree, declare and establish 
the right of the plaintiff to the lien provided for under the code of 

law in force in the District of Columbia. 

3. That this honorable court pass a decree in plaintiff s favor 
against the defendants, Mahlon A. Winter, George W. Faris, Marion 
F Piper and the Fidelity and Deposit Company of Maryland for the 

said sum of $1,106.45, with interest, as aforesaid, and that it 

7 have execution for the same at law. 

4. That it may have such other and further relief as the 

equity of the case may require. 

^ y HAZEN-LATIMER COMPANY, 

By J. B. LATIMER. 

C. CLINTON JAMES, 

W. W. MILLAN, 

Solicitors for Plaintiff. 


District of Columbia, ss : 

Joseph B. Latimer, being first duly sworn, on oath deposes and 
say9 that he is the President of the Hazen-Latimer Company, and 
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as such has subscribed the foregoing bill of complaint; that the mat¬ 
ters and things therein stated upon his personal knowledge are true 
and those stated on information and belief, he believes to be true. 

JOSEPH B. LATIMER. 

Subscribed and sworn to before me this 6th day of August, 1913. 

JOSIE A. GORMAN, [seal.] 
Notary Public, D. C. 

8 ' Plaintiff’s Exhibit 1. 

Filed August 11, 1913. 

The Uniform Contract. 

Form of Contract Adopted and Recommended for General Use by 
the American Institute of Architects and the National Association 
of Builders. 

Copyrighted 1905 by the American Institute of Architects, Washing¬ 
ton, I). C.; E. G. Soltman, N. Y. Licensee for Exclusive Publica¬ 
tion. 

Revised 1907. 

This agreement, made the Fourteenth (14th) day of June in the 
year one thousand nine hundred and twelve (1912) by and between 
M. F. Piper party of the first part (hereinafter designated the Con¬ 
tractor), and M. A. Winter and George W. Faris party of the second 
part (hereinafter designated the Owners), witnesseth, that the Con¬ 
tractor, in consideration of the agreement herein made by the 
Owner-, agrees with the said Owners as follows: 

Article I. The Contractor shall and will provide all the materials 
and perform all the work for the construction of an addition to the 
Winter Building, located on lot 59, sq. 205, (south side of U St., be¬ 
tween 14 and 15 Sts. N. W.) Washington, D. C. as shown on the 
drawings and described in the specifications prepared by 

9 Gregg and Leisewring, Architects hereinafter design-ed the 
Architect, which drawings and specifications are identified 

by the signatures of the parties hereto, and become hereby a part of 
this contract. 

Art. II. It is understood and agreed by and between the parties 
hereto that the work included in this contract is to be done under 
the direction of the said Architect and that his decision as to the true 
construction and meaning of the drawings and specifications shall 
be final. *tt is also understood and agreed by and between the 
parties hereto that such additional drawings and explanations as 
may be necessary to detail and illustrate the work to be done are to 
be furnished by said Architect, and they agree to conform to and 
abide by the same so far as they may be consistent with the purpose 
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and intent of the original drawings and specifications referred to in 

Art. 1. . 

It is further understood and agreed by the parties hereto that any 

and all drawings and specifications prepared for the purposes of this 
contract by the said Architect are and remain his property, and that 
all charges for the use of the same, and for services of said Architect, 
are to be paid by the said Owners. 

Art. III. No alteration shall be made in the work except upon 
written order of the Architect; the amount to be paid by the Owner 
or allowed by the Contractor by virtue of such alterations to be stated 
in said order. Should the Owner and Contractor not agree as to 
amount to be paid or allowed, the work shall go on under the order 
required above, and in case of failure to agree, the determina- 
10 tion of said amount shall be referred to arbitration, as pro¬ 
vided for in Art. XII of this contract. 

Art. IV. The Contractor shall provide sufficient safe and proper 
facilities at all times for the inspection of the work by the Architect 
or his authorized representatives; shall, within twenty-four hours 
after receiving written notice from the Architect to that effect, proceed 
to remove from the grounds or buildings all materials condemned 
by him, whether worked or unworked, and to take dow r n all portions 
of the work which the Architect shall by like written notice condemn 
as unsound or improper, or as in any way failing to conform to the 
drawings and specifications, and shall make good all work damaged 
or destroyed thereby. 

Art. V. Should the Contractor at any time refuse or neglect to 
supply a sufficiency of properly skilled workmen, or of materials of 
the proper qaulity, or fail in any respect to prosecute the work with 
promptness and diligence, or fail in the performance of any of the 
agreements herein contained, such refusal, neglect or failure being 
certified by the Architect, the Owner shall be at liberty, after three 
days’ written notice to the Contractor, to provide any such labor or 
materials, and to deduct the cost thereof from any money then due 
or thereafter to become due to the Contractor under this contract; 
and if the Architect shall certify that such refusal, neglect or failure 
is sufficient ground for such action, the Owner shall also be at liberty 
to terminate the employment of the Contractor for the said work and 
to enter upon the premises and take possession, for the purpose of 
completing the work included under this contract, of all 
11 materials, tools and appliances thereon, and to employ any 
other person or persons to finish the work, and to proride the 
materials therefor; and in case of such discontinuance of the em¬ 
ployment of the Contractor he shall not be entitled to receive any fur¬ 
ther payment under this contract until the said work shall be wholly 
finished, at which time, if the unpaid balance of the amount to be 
paid under this contract shall exceed the expense incurred by the 
Owner in finishing the work, such excess shall be paid by the Owners 
to the Contractor; but if such expense shall exceed such unpaid bal¬ 
ance, the Contractor shall pay the difference to the Owner. The ex¬ 
pense incurred by the Onwers as herein provided, either for 
furnishing materials or for finishing the work, and any damage 
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incurred through such default, shall be audited and certified by the 
Architect, whose certificate thereof shall be conclusive upon the 

Art. VI. The Contractor shall complete the several portions, and 
the whole of the work comprehended in this Agreement by and at 
the time or times hereinafter stated, to wit: All portions of the build¬ 
ing to be occupied by Post Office Station “F” including roof, shall 
be completed, in every respect, on or before Oct. 15, 1912, for each 
and every day’s delay beyond this time the ^tractor shall forfeit 
as liquidated damages the sum of Twenty-five Dollars ($25.00) per 
day The entire building shall be completed within six (6) months 
from the date of this contract, and for each and every day s delay 
bevond this time the Contractor shall forfeit as liquidated damages 
the sum of Twenty-five dollars ($25.00) per day. 

Art VII. Should the Contractor be delayed in the prosecution 
or completion of the work by the act, neglect or default of 
12 the Owners, of the Architect, or of any other contractor em¬ 
ployed bv the Owners upon the work, or by any damage 
caused by fire or other casualty for which the Contractor — not 
responsible, or by combined action of workmen in no wise caused by 
or resulting from default or collusion on the part of the Contractor, 
then the time herein fixed for the completion of the work shall be 
extended for a period equivalent to the time lost by reason of any or 
all the causes aforesaid, which extended period shall be determined 
and fixed by the Architect; but no such allowance shall be made 
unless a claim therefor is presented in writing to the Architect within 
forty-eight hours of the occurrence of such delay. 

Art VIII The Owners agree to provide all labor and materials 
essential to the conduct of this work not included in this contract in 
such manner as not to delay its progress, and in the event of failure 
so to do thereby causing loss to the Contractor, agree that they will 
reimburse the Contractor for such loss; and the Contractor agree- 
that if he shall delay the progress of the work so as to cause loss for 
which the Owners shall become liable, then he shall reimburse the 
Owner- for such loss. Should the Onwers and Contractor fail to 
agree as to the amount of loss comprehended in this Article, the de¬ 
termination of the amount shall be referred to arbitration as pro¬ 
vided in Art. XII of this contract. 

Art. IX. It is hereby mutually agreed between the parties hereto 
that the sum to be paid by the Owners to the Contractor for 
13 «aid work and materials shall be Thirty six Thousand and 
fifty three Dollars ($36,053.00) as per proposal dated June 
12 1912 (copy of same is attached hereto) subject to additions ana 
deductions as hereinbefore provided, and that such sum shall be paid 
bv the Owners to the Contractor, in current funds, and only upon 
certificates of the Architect, as follows: 90% of value of work exe¬ 
cuted and actually in place, as ascertained by the Architect wull be 
paid monthly, the remaining ten per cent 10% thereof will be re¬ 
tained until the completion of the entire w;ork under this contract. 

Before the certificate for final payment is issued, the Contractor 
shall deliver to the Architect a release of Liens concerning all work 
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in connection with this contract, also all certificates of approval, 
guarantees and maintenance bond, noted in the specifications. 

The final payment shall be made within fifteen (15) days after 
the completion of the work included in this contract, and all pay¬ 
ments shall be due when certificates for the same are issued. 

If at any time there shall lie evidence of any lien or claim tor 
which if established, the Owners of the said premises might become 
liable ’ and which is chargeable to the Contractor, the Owners shall 
have the right to retain out of any payment then due or thereafter 
to become due an amount sufficient to completely indemnify them 
against such lien or claim. Should there prove to be any such claim 
after all payments are made, the Contractor shall refund to the Own¬ 
ers all moneys that the latter may be compelled to pay in discharging 
any lien on said premises made obligatory in consequence of the con- 

tractor’- default. . 

14 Art X. It is further mutually agreed between the parties 

hereto that no certificate given or payment made under this 
contract except the final certificate or final payment, shall be conclu- 
sive evidence of the performance of this contract, either wholly or 
in part, and that no payment shall be construed to be an acceptance 

of defective work or improper materials. • 

4.rt XI The Owners shall during the progress of the work main¬ 
tain insurance on the same against loss or damage by fire, in their 
name and that of the Contractor the policies to cover all work in¬ 
corporated in the building, and all materials for the same in or about 
the premises, and to be made payable to the parties hereto, as their 

^ Art! XII? Iif case the Owners and Contractor fail to agree in rela¬ 
tion to matters of payment, allowance or loss referred to in Arts. 1 
or VIII of this contract, or should either of them dissent from the 
decision of the Architect referred to in Art. VII of this contract, 
which dissent shall have been filed in writing with the Architect 
within ten days of the announcement of such decision, then the mat¬ 
ter shall be referred to a Board of Arbitration to consist of one person 
selected by theOwners, and one person selected by the Contractor, 
these two to select a third. The decision of any two of this Board 
shall be final and binding on both parties hereto. Each party hereto 
shall pay one-half of the expense of such reference. 

The said parties for themselves, their heirs, successors, ex- 
15 ecutors, administrators and assigns, do hereby agree to the 
full performance of the covenants herein contained. 

In witness whereof, the parties to these presents have hereunto set 
their hands and seals, the day and year first above written 

f'dicmAdl M. Jb. rlrUiK, 

(Signed) M. A. WINTER. 

In presence of 

W. CLYDE GREEN. 

A. G. FISHER. 

(Endorsed:) A. July 18, 1912. Personal. The Uniform Con¬ 
tract. Form of Contract adopted and recommended for general use 





HAZEN-LATIMER COMPANY, A CORPORATION. 9 

by the American Institute of Architects and the National Association 
of Builders. Revised 1905 and 1907. Agreement between M. F. 
Piper Contractor, and M. A. Winter and George W. Faris Owner- for 
Addition to the Winter Building Lot No. 59, sq. No. 205, Washing¬ 
ton, D. C. June 14, 1912. Architect. Amount of Contract 
$26,053.00. M. A. Winter, July 6, 1912. Personal. 


16 Plaintiff’s Exhibit 2. 

Fidelity and Deposit Company of Maryland. 

Home Office, Baltimore, Maryland. 

Whereas, on June 19, 1912, a certain bond in the penalty of 
$36,053 was executed by M. F. Piper as Principal and the Fidelity 
and Deposit Company of Maryland, as surety, guaranteeing the per¬ 
formance of a certain contract by and between M. F. Piper, party of 
the first part, and M. A. Winter and George W. Faris, parties of the 
second paid, said contract being dated June 14, 1912, and being for 
construction of an addition to the Winter Building, located on lot 59, 
Square 205, in the District of Columbia, and 

Whereas, Article 9 of said contract provided for the payment of 
the sum of $36,053 in the following manner, to wit: 90% of the 
value of work executed and actually in place as ascertained by the 
Architect will be paid monthly, the remaining 10% thereof will be 
retained until the completion of the entire work under this contract; 
and 

Whereas, by letter of July 7th, 1912, addressed to M. F. Piper and 
signed by Gregg and Leisearing, Architects, it is desired to make the 
payments in a different manner than is set forth in Article 9 of said 
contract, dated June 14, 1912. This change anticipated the pay¬ 
ment of $36,053 in the following manner, to wit:— 


(1) When first floor joist are on.$3,200.00 

(2) “ second floor “ “ “ . 5,600.00 

(3) “ roof is on. 7,400.00 

(4) “ plastered . 5,400.00 

(5) “ trimmed out. 7,200.00 

(6) “ completed . 7,253.00 


17 Now, Therefore, it is understood that the said M. F. Piper, 

as principal, and the said Fidelity and Deposit Company, of 
Maryland, as surety, hereby consent to said change, that it be further 
understood and agreed that a release of mechanic’s liens be filed by 
the said M. F. Piper with the said M. A. Winter and George W. 
Faris before the final payment of $7,253 be made. 

In witness whereof the said M. F. Piper has signed this consent 
and the said Fidelity and Deposit Company of Maryland, by H. B. 


2—2652a 
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Hodge, Attorney in fact, has also signed same and caused its corpo¬ 
rate seal to be attached. 

Signed, sealed and dated this 15th day of July, A. D. 1913. 

M. F. PIPER. 

FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 

H. B. HODGE, A ttomey in Fact. 

[corporate seal.] 

Witnesses: 

W. CLYDE GREEN. 

A. M. RAWLINGS. 

ig Plaintiff’s Exhibit 3. 

July 15, 1912. 


• Mr. M. F. Piper to Hazen-Latimer Co., Dr. 


For work done on U St. bet, 14th and 15th Sts. on Winter Bldg., 
as follows: 


Excavating as per contract.. 

Concrete footings as per orig. plans 
Extra trench and pier work 19-16/27 yds 
Extra concrete footings 14-10/2/ yds.... 


$820.00 
196.00 
19.60 
71.85 


$1,106.45 


19 Form 205 E. 

November, 1902. 

Agents. 

Contractor's Bond. 
Individual. 

Plaintiff’s Exhibit 4. 


Bond No. —. 

Fidelity and Deposit Company of Maryland. 
Home Office, Baltimore, Maryland. 


Know all men by these Presents, That M. F. Piper of Wash¬ 
ington D C. (hereinafter called the “Principal”), and the Fidelity 
and Deposit Company of Maryland, a corporation under the laws of 
the State of Maryland, having its principal office in the City of 
Baltimore Maryland, (hereinafter called the “Surety’), represented 
bv H B Hodge in the City of Washington District of Columbia are 
held and firmly bound unto M. A. Winter and George W. Fans of 
Washington, D. C. (hereinafter called the “Owner ) in the full 







HAZEN-LATIMER COMPANY, A CORPORATION. 


11 


and just sum of Thirty six thousand and fifty three ($36,053) Dol¬ 
lars to the payment of which said sum of money, well and truly to 
be made and done the said principal binds himself, his heirs, execu- 
tors and administrators and the said surety binds itself, its successors 
and assigns, jointly and severally, firmly by these presents. 

Signed, sealed and dated this 19th day of June A. D., 1912; 

Whereas, said principal has entered into a contract with said 
“owner” for the construction of an addition to the Winter Building, 
located on lot No. 59, Square No. 205, (South side of U St. Between 
14- and 15th Sts.) Washington, D. C., bearing date of June 14,1912, 
which contract for the purposes of this instrument is mcor- 
20 porated herein and made a part hereof as fully as if set forth 

at length: . . , .... 

Now therefore the condition of this obligation is such, that if the 

said principal shall faithfully perform said contract on his part, 
according to the terms, covenants and conditions thereof (except as 
hereinafter provided), then this obligation shall be void; otherwise 

to remain in full force and effect; 

This bond is executed by the surety upon the following express 
conditions, which shall be conditions precedent to the right of the 
Owner to recover hereunder; 

The Owner shall keep, do and perform each and every, all and 
singular, the matters and things set forth and specified in said con¬ 
tract, to be by the Owner, kept,, done and performed exclusively a 
the times and in the manner as in said contract specified; 

The said surety shall be notified in writing of any act on the part 
of said principal, or his agents or employees which may involve a 
loss for which the said surety is responsible hereunder immediately 
after the occurrence of such act shall have come to the knowledge o 
said owner, or to anv representative duly authorized to oversee the 
performance of said contract; and a registered letter mailed to the 
President of said surety, at its principal office in Baltimore City, 
Maryland, shall be the notice required within the meaning of this 


If the said principal shall voluntarily abandon said contract, or be 
lawfully compelled by the owner to cease operation thereunder, by 
reason of his non-performance of any of its terms or condi- 
21 tions then the surety shall have the right, in its option, to 
assume the said contract and to sublet to complete the same, 
and if said contract shall be assumed by the surety, then as such 
contract is duly performed, any reserve, deferred payments and all 
other monies provided by said contract to be paid to the principal, 
shall be paid to-the surety, at the times and under the same condi¬ 
tions as by the terms thereof, such monies would have been paid to 
the principal had the contract been duly performed by him; and if 
said owner shall complete or relet the said contract, then any forf«- 
tures provided in said contract against the principal shall not be 
operative as against the surety, but all reserves, deferred payments 
and all other monies provided in said contract, which would have 
been paid to the principal had he completed the contract in accord- 
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ance with its terms, shall be credited upon any claim the said owner 
may make upon said surety; 

The surety shall not be liable under this bond to any one except 
the owner, but it is agreed that the owner, in estimating his damage, 
may include the claims of mechanics and material men, arising out 
of the performance of the contract, and paid by him only when the 
same, by the Statutes of the State where the contract is to be per¬ 
formed," are valid liens against his property. 

The surety shall not be liable for any damages resulting from an 
Act of God, "or from a mob, riot, civil commotion or a public enemy; 
or from so-called ^strikes or labor difficulties; or from accident, fire, 
lightning, tornado or cyclone, and the surety shall not be liable for 
the reconstruction or repair of any work or materials dam- 
22 aged or destroyed by said causes or any of them. 

That any suits at law or proceedings in equity brought on 
this bond to recover any claim hereunder must be instituted within 
twelve months after the completion of said contract; 

The said surety shall not be liable for an amount in excess of the 

penal tv of this bond. 

Lines 61 to 66 and 71 to 73 were struck out prior to execution. 

In testimonv whereof, the said principal has hereunto set his hand 
and seal, and "the said surety has caused this instrument of writing 
to be signed by its Attorney in fact and its Corporate Seal to be here¬ 
unto affixed, the day and year first above written. 


(Signed) 

(Signed) 


M. F. PIPER, Principal [seal.] 
FIDELITY AND DEPOSIT COM¬ 
PANY OF MARYLAND, 

By H. B. HODGE, Attorney in Fact. 


[Corporate Seal of Fidelity and Deposit Company of Maryland.] 


Signed, sealed and delivered .in the presence of 
JOHN G. GRAHAM. 


Attest: 


Examined by 


Received June 26, 1912. 

23 (Bond Endorsed:) M. A. Winter, July 18, 1912. Per¬ 

sonal. M. A. Winter, July 2, 1912. Personal. No. —. 
Fidelity and Deposit Company of Maryland. Contractor’s Bond, 
$26,053.00, on behalf of M. F. Piper to M. A. Winter and George W. 
Faris. 
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24 Plaintiff’s Exhibit 5. 

Filed and Recorded Oct. 31, 1912, at 2:55 O’clock P. M. 
Supreme Court, District of Columbia. 

No. 6489. 

Hazen-Latimer Company Company, a Body Corporate, Claimant, 

vs. 

M. A. Winter and George W. Faris, Owner-. 

Notice of Lien. 

Notice is hereby given that it intend- to hold a mechanic s hen 
against the interest of M. A. Winter and George W. Faris, in and to 
the following described real estate, to wit Lot fifty-nine (59), id 
M. A. Winter and George W. Faris’ subdivision of lots, in Square two 
hundred and five (205) as per plat recorded in book 26, page 519, 
of the Surveyor’s office of the District of Columbia, 

1912 Nov. 29. Undertaking for release of lien with Fidelity & 

Deposit Co. of Md. surety & order of Justice Bar¬ 
nard releasing lien filed 75^ p’d Dec. 5, 1912 
(R. B. 1 p. 323) 

situate in the City of Washington, in the District of Columbia, and 
the building thereon, for the sum of Eleven hundred and six and 
45/100 Dollars ($1,106.45), with interest from July 15th, 1912 
being amount due to it for labor upon and materials (excavating and 
concrete work) furnished for the construction of said building under 
and by virtue of a contract with M. F. Piper. 

HAZEN-LATIMER COMPANY, Claimant , 
ByC. C. JAMES, Atfy. 


A true copy. 

Test: 

J. R. YOUNG, Clerk , 

By FRED C. O’CONNELL, 

[seal.] Ass’t Clerk. 

25 (Endorsed:) No. 6489. Mechanic’s lien. Hazen-Latimer 

Co. vs. M. A. Winter et al. L. B. page 316 Sq. 205. Filed 
and Recorded Oct. 31" 1912 at 2:55 o’clock p. m. John R. Young, 
Clerk, By A. W. Levensaler, Ass’t Clerk. 
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26 Plaintiff’s Exhibit 6. 

In the Supreme Court of the District of Columbia. 

No. 6489. 

Hazen-Latimer Co., Claimant, 
vs. 

M. A. Winter & Geo. W. Faris, Owner-. 

Mechanic's Lien. 

The above-named M. A. Winter & G. W. Faris, owner-, and Fidel¬ 
ity and Deposit Company of Maryland, sureties, all of the District of 
Columbia, appearing and submitting to the jurisdiction of the Court, 
hereby undertake for themselves, and each of them, their, and each 
of their heirs, executors, and administrators, or personal representa¬ 
tives that they will nay and satisfy any judgment or decree that may 
be recovered in any suit or proceeding that may be instituted on, or 
to enforce the above-entitled mechanic’s lien, together with the costs 
of said proceeding, which judgment or decree they agree may be pro¬ 
nounced against all of them. 

Witness our hands and seals this 6th dav of November, 1912. 

M. A. WINTER. [seal.1 

G. W. FARIS. [seal.] 

FIDELITY & DEPOSIT COMPANY OF 
MARYLAND, [seal.] 

ByCHAS. R. MILLER, Vice-Pres’t. 

[seal of corporation.] 

A tfpst * 

W. BISHOP, Ass’t Sect. 

Approved Nov. 29, 1912. 

JOB BARNARD. 


0. K. 

J. R. YOUNG. 

27 In the Supreme Court of the District of Columbia. 


M. A. Winter and Geo. W. Faris having filed the within undertak¬ 
ing with Fidelity and Deposit Company of Maryland as surety, it is 
this 29" day of November 1912, ordered, that the real estate in said 
lien described be, and the same is hereby, released from the operation 


thereof. 


JOB BARNARD, Justice. 


(Lien endorsed:) No. 6489. Mechanic’s Lien.-vs. 

__. R. B. 1 p. 323. Undertaking to release. Filed Nov. 29, 

1912. J. R. Young, Clerk. 




HAZEN-LATIMER COMPANY, A CORPORATION. 15 

Memorandum. 

September 9, 1913.—Order for appearance of absent defendant, 
filed. 

28 Demurrer. 

Filed October 13, 1913. 

******* 

Now comes the defendants, the Fidelity and Deposit Company of 
Maryland, Mahlon A. Winter and George W. Faris, by their attor¬ 
neys, Douglas, Baker, Ruffin & Obear, and say that so much of plain¬ 
tiff’s bill as seeks to establish a lien against these defendants for work 
done and materials furnished, except the item set forth in paragraph 
six of said bill of complaint, is bad in substance. 

DOUGLAS. RUFFIN & OBEAR, 

Attorneys for Fidelity Sc Deposit Company of Mary - 

land, Mahlon A. Winter and George W. Faris. 

Note. —Among the matters of law to be argued in the foregoing 
demurrer are the following: 

(1) That the parts of the bill referred to fail to show any suffi¬ 
cient ground for the relief which the bill seeks. 

(2) That the parts of the bill referred to fail to show any right 
to hold a mechanic’s lien against these defendants. 

(3) That the parts of the bill referred to show that the defendant 
Piper abandoned his contract, was entitled to recover nothing from 
the owners, and plaintiff therefore has no right to a lien. 

(4) That parts of bill referred to show that there were no amounts 
to become due to the original contractor out of which plaintiff’s 
claim could be satisfied. 

29 Answer. 

Filed October 13, 1913. 

******* 

These defendants for answer to so much of the bill of complaint 
herein as is set forth in paragraph six, and not otherwise demurred 
to, say that they admit that the defendants, Marion F. Piper, 
Mahlon A. Winter and George W. Faris through their architects in 
charge ordered the plaintiff to perform, from time to time certain 
work as in said paragraph set forth, and that there is now due and 
owing to the plaintiff the sum of $91.45 which said sum the defend¬ 
ants are now ready and have at all times heretofore been ready to pay 
to the plaintiff, but that said plaintiff has refused and still does re¬ 
fuse to accept said sum in payment of its claim or in satisfaction of 
its lien. 

And having answered as fully as they are advised it is necessarv 
r for them to answer, these defendants pray to be hence dismissed with 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Fidelity and Deposit Company of Mary¬ 
land, Mahlon A. Winter and George W. Faris . 
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November 14, 1913 .—Proofs of Publication in The Evening Star 
and The Washington Law Reporter, filed. 

20 Decree pro Confesso. 

Filed November 14, 1913. 

^ ^ 3|C ♦ ♦ * 

It appearing to the satisfaction of the Court that process was issued 
againTThe defendant Marion F. Piper and was returned not to be 
found and that an order of publication was duly published against 
said Defendant and no appearance having been entered for him, 1 

i<* this 14th dav of November 1913 . . , ...i A 

Adjudged, ordered and decreed that the bill in the above enUtled 

cause be taken as confessed against said Defendant, Marion F. Pipe 
by the Court. WENDELL P. STAFFORD, Justice. 


2 ^ Opinion of the Court. 

Filed December 12, 1913. 

^ ^ ^ 

This case has been heard upon a demurrer to the bill fed|bythe 

tractor entered into a written contract with the own**^ erect an 
addition to the owner’s building, for the price oiWfite ,'“? 
in specified installments as the work progressed. The cont 

/lutprWuni' 14 1912. The principal contractor employed the plaa- 

i“ke the excavation and put in the concrete footing; and this 
, .. nlaintiff did The amount to be paid him therefor was 

W0 .W meffthoitand dolkrs. When the work had progressed 
something o . , contrac tor was entitled to his first payment 

5 he called or and received it, and left the District without 

payfn’g the^ainulf, and has not returned. His departure was some¬ 
time in Julv 1912. Thereupon the surety availed itself of a right 
rawived toit in ito contract of suretyship with the owner to amine 
aXwrv out the contract. On October 81, 1912, the plain iff filed 
h?s noto of intention to hold a mechanic’s lien upon the interest of 
„i j OW ners and had a copy thereof served upon them, all of which 
was'prior to the completion of the work by the surety, an 
12 prior to the final payment of $7,253, called for by the terms 
^f the contract, payable upon the completion of the work, 
fin November 29 1912 the owners and the surety tiled an under 

1255 of the Code for the discharge of the prop- 

erty from liena. 
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Thus the question is, whether the plaintiff sub-contractor had a 
lien against the owners’ interest in the property at die time when 
the undertaking was given. If he had he can enforce it ^bi¬ 
section 1256 by this suit against the owners and the surety, lne 
principal contractor although a party defendant hereto has not been 

served and has not appeared. , a . , , ,v 

If the original contractor, instead of the surety, had finished the 

work it is evident that the plaintiff’s lien would have been valid. 
The contention of the surety is that the lien did not attach because, 
it is said, the owner had paid the original contractor for the work 
done by the plaintiff, and had done so before any notice of a lien 
had been given; and that the surety must be treated as having taken 
up the work remaining to be done under anew and separate relation 
between itself and the owners, exactly as if it had been a stranger to 
the contract; that the surety was under no obligation to pay the 
plaintiff, and that the owners’ interest could not be charged, nor the 
fund due to the surety for the remainder of the work be held, to pay 
for what the plaintiff had contributed to the building. 

It is to be observed that the contract between he principal con¬ 
tractor and the owners has never been rescinded. The surety bound 
itself for the performance of that contract and by the terms 
33 of that very obligation it had the right “to assume the con¬ 
tract * * * and complete the same”, and, as the con¬ 

tract was duly performed, it had the right to be paid “any reserve, 
deferred payments and all other moneys provided by said contract 
to be paid to the principal * * * at the same times and under 

the same conditions as by the terms thereof such moneys would have 
been paid to the principal had the contract been duly performed by 
him ” That is to say, the owners were bound to pay the surety 
only when and as they would have been bound to pay the principal 
contractor. But, as we have said, the owners would not have been 
bound to pay the principal contractor himself the final payment, 
after notice of the lien had been given, without deducting the plain¬ 
tiff’s claim. The surety’s right to the payment was thus by the ex¬ 
press terms of its contract, exactly the same as, no more and no less 
than the right which the principal contractor would have had. 
How’then has the plaintiff lost his lien? The surety relies upon a 
clause in its contract which says that “the surety shall not be liable 
under this bond to any one except the owners;” but in the same parar 
graph it is provided that the owners “may include the claims of me¬ 
chanics and material men” * * * paid by them, when they are 

valid liens against the owners’ property. If the plaintiff’s claim was 
a valid lien, then even by the terms of the suretyship contract the 
owner was to pay it and be re-imbursed by the surety. As be¬ 
tween the surety and the owners the surety assumed the whole con¬ 
tract and took the place of its principal to carry it out, and the 
owners are no better off and no worse off than they would 
34 have been if the principal contractor had done the work. 

The surety is not justified in assuming, as it does, that the 
first installment paid the contractor was in full payment for the 
amount of work done up to that time and therefore covered the plain- 

3—2652a 
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tiff’s work. It is not probable that it did. All that can be said is 
that it was a payment which the owners felt safe in agreeing to make 
at that stage of the work. Moreover, the right of a lienor to be paid 
out of the payments remaining due to the principal contractor does 
not depend upon the latter having made a profit out of the contract; 
it depends only upon the sufficiency of the payments yet due to 
satisfy the remaining liens. If the surety had not undertaken to 
carry out the contract, and the owners themselves had done so, it is 
conceivable that the plaintiff might still have had a right to receive 
his pay out of any amount equitably due to the original contractor 
upon the completion of the work, if the cost of carrying out the con¬ 
tract was less than the contract price. The surety by exercising its 
right to assume the contract prevented the owners from completing - 
the work, as the owners might possibly have done, at a cost that 
would have left the plaintiff’s claim good. We do not know what 
the true proportion was between the first installment and the work 
done up to that time, nor what, if any, the principal contractor ’9 
profit on the work would have been. The surety contends that what 
is assumed was not the contract in the usual meaning of that word 
but in the sense of the work remaining to be done. But we cannot 
adopt this view for the reasons already given and because the obli¬ 
gation of the surety as to the work previously done still re- 
35 mains, if such work did not satisfy the requirements of the 
contract, and because the surety had the right to be paid for 
such previous work so far as it had not been paid for in the first in¬ 
stallment. The plaintiff did his part of the work under the contract. 
He filed and gave his notices within the time fixed by the statute and 
while there was still money in the hands of the owner more than 
enough to pay his claim. The surety collected the whole price 
under the contract, both for the work done by the surety and for the 
work done by the principal contractor except for the first installment. 
The work was all done under one and the same contract. It was 
done by the parties who were bound originally to do it or to see it 
done. Perhaps the surety could not have been compelled to com¬ 
plete the contract specifically but neither in all probability could the 
principal contractor. Each was liable in damages if the contract 
was not performed. The surety was not a stranger to the contract, 
but was availing itself of a contract right to carry out the contract in 
place of the principal, and thus it stood substantially as an assignee 
from the principal contractor. It may be that by virtue of the 
clause in the suretyship contract declaring that the surety should be 
liable to no one but the owner the surety may not be liable to the 
plaintiff any further than it is made liable through the lien of the 
plaintiff upon the owner’s interest; but as we have already seen the 
latter liability appears to be recognized in the same paragraph that 
contains the clause in question. No one can read carefully and im¬ 
partially those sections of the Code relating to mechanic’s 
36 liens without being impressed by their benignant purpose, 
and by the thoroughgoing measures that have been enacted 
to secure compensation to those whose labor and means have gone 
into the property. The property improved is declared subject to a 
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lien in favor of the contractor upon the filing of notice: section 1237. 
The requisites of the lien notice are carefully prescribed: section 
1238. Any person directly employed by the contractor to furnis 
work or materials is to have a similar lien upon filing a similar 
notice: section 1239. Such liens are all to be subject to the terms of 
the original contract and limited to the amount that in&y come 
due thereunder: section 1240. Notice must be given the owner, 
and pavments made by the owner before notice are protected: sect} 011 
1241 "After notice the owner must retain from payments falling 
due to the principal contractor enough to satisfy such lien; otherwise 
he pays at his peril: section 1242. Those employed by the principal 
contractor may demand a statement of the contract and 01 the 
amount due and to become due thereunder; and the owners failure 
to reolv or his giving of a false reply, is penalized by making him 
absolutely*liable^for tie lienor’s claim: section 1248 If the owner 
pays in Advance to evade the law he loses the benefit of such pay¬ 
ments as far as the lienor is concerned: section 1244. The lien is 
preferred to various other forms of incumbrance in a way carefully 
designed to protect the contractor and his subordinates: section 1245. 
Proceedings are prescribed for equitably and promptly enforcing the 
lien: sections 1246, 1247. Finally the sub-contractor is pre- 
37 ferred to the contractor, where liens have been hied by both: 

section 1248. Tn view of the legislative purpose indicated by 
these sections we cannot suppose that a lienor in the position of this 
plaintiff was intended to be without remedy. 

The case principally relied upon by the surety is St. refer s 
Catholic Church v. Vannotte, 66 N. J. Eq. 78. In that case the 
principal contractor had abandoned the work and his surety upon 
the building contract had completed it. The question was whether 
laborers and material men had a better right to the fund due upon 
the completion of the building than the surety. The surety con¬ 
tract was unlike that in the present case in that it did not give the 
suretv the right to assume and complete the contract. The owner 
in that case did however consent to the surety going on with the con¬ 
tract The surety did so at a cost which would have entailed upon 
the surety a loss unless it was entitled to the unpaid portion of the 
contract price including an indemnity fund of twenty per cent 
thereof. The case lacks the distinguishing features of the present 
case which as we have already pointed out make the surety substan¬ 
tially an assignee of the principal contractor in case the surety exer¬ 
cises his right to assume the contract. TT e r . * n 

The surety also cites Electric Appliance Co. v. U. S. Fidelity & H. 
Co. 85 N. W. 648, which merely holds that a sub-contractor or ma¬ 
terial man cannot sue upon the surety bond given by the principal 
contractor to the owner for want of privity. He also cites Spengler 
7 Lumber Co. 48 So. 966, which holds that the principal contractor 
may assign the amount due and to become due to him under 
38 his contract and thereby defeat a sub-contractor who has not 
previously given notice of his lien. He also cites City of 
Lancaster v. Forescoln, 53 Atl. 508, which holds that a city cannot 
maintain an action for the benefit of laborers and material men to 
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whom the city is not bound upon a bond given to secure the city. 
He also cites City of Sterling v. Wolf, 45 N. E. 218, which holds 
that sureties are not bound to pay third parties for materials, their 
obligation being in terms only to the owner of the building. These 
cases do not seem to be helpful upon the point here involved. 

Upon the other hand we are cited by the plaintiff to a New York 
case w T hich seems to be closely in point and in harmony with the 
view we are taking. The case is Smith v. Lange, 81 App. Div. 192, 
cited with approval in Maneely v. City of New York, 105 N. Y. Sup. 
976. The only distinctions between that case and the present 
pointed out by counsel for the surety are these: first, that in the New 
York case there seems to have been a formal assignment of the con¬ 
tract by the principal contractor to the surety, and second, that in the 
case now T before us the surety , s contract provided that the surety shall 
be liable to no one except the owner, but as we have already indicated 
these points appear to be unimportant inasmuch as the surety’s con¬ 
tract makes the surety substantially an assignee of the whole contract 
in case he exercises his option to assume the contract and the clause 
declaring that the surety shall be liable only to the owner is coupled 
with the other expressions that prevent its having the force claimed 

for it by the surety. , . , 

‘ On the whole we think the bill sufficient and the demurrer 
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must be overruled. 

WENDELL P. STAFFORD, Justice. 


Decree. 

Filed December 17, 1913. 

******* 

This cause came on to be heard at this term upon the bill of com¬ 
plaint and the demurrer of the defendants Mahlon A. Winter, 
George W. Faris and the Fidelity and Deposit Company of Mary¬ 
land, a corporation, thereto, and was argued by counsel, and there¬ 
upon, upon consideration thereof, it is this 17th day of December, 
A. D., 1913, adjudged, ordered and decreed that the said demurrer 
be and the same hereby is overruled; and the said defendants by 
their counsel having elected in open court not to answer, but to stand 
on their said demurrer, it is further adjudged, ordered and decreed 
that the plaintiff recover of the said defendants and of each of them, 
the sum of One Thousand One Hundred and Six Dollars and Forty- 
five Cents ($1,106.45) with interest from the 15th day of July, 
A. D., 1912, together with costs, for which execution may issue as at 

l&W 

WENDELL P. STAFFORD, Justice. 

From this decree the said defendants Mahlon A. Winter, George W. 
Faris and the Fidelity and Deposit Company of Maryland, a corpora¬ 
tion, in open court, pray an appeal to the Court of Appeals of 
40 the District of Columbia, and the same is hereby allowed and 
the bond for costs on said appeal fixed at One Hundred Dol¬ 
lars and the bond to act as a supersedeas at Two Thousand Dollars. 

WENDELL P. STAFFORD, Justwe. 
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Memorandum. 

January 10, 1914.—Supersedeas Bond for Appeal to Court of Ap- 
peals approved and filed. 


Assignment of Errors. 

Filed January 22, 1914. 

4c * * * * * * * 

Now comes the defendants, Mahlon A. Winter, George W. Faris 
and Fidelity and Deposit Company of Maryland, by their attorneys, 
and assign errors in the decree entered for the plaintiff in the above 

entitled cause, for that,— . , . 

The Court erred in overruling the demurrer of said detendants, 

and in adjudging that the plaintiff recover of said defendants the 
s^m of one thousand one hundred and six dollars and forty-five cents 
($1,106.45), with interest from the 15th day of July, A. D., 1912, 

together with costs. „ __. _ 

g DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Defendants, Mahlon A. Winter, George 

W. Faris and Fidelity and Deposit Co. of Maryland. 
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Designation of Record. 


Filed January 22, 1914. 

* * * * * 


The Clerk of the Court will please prepare a transcript of the rec¬ 
ord on appeal in the above entitled cause, and include therein the 

following: 

1. The bill of complaint. 

2. Demurrer of the defendants, Mahlon A. Winter, George W. 
Faris and the Fidelity & Deposit Company of Maryland, to part of 


the bill. t . ,... 

3. Answer of said defendants to part ot the bill. 

4. Opinion of court. . . . , , , 

5. Decree overruling demurrer, awarding final judgment, and al¬ 
lowing appeal. , 

6. Memorandum, appeal bond filed and approved. 

7. This designation. 

8. Assignment of errors. 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Defendants, Mahlon A. Winter, George W. 

Faris, and Fidelity & Deposit Company of Md. 


Service accepted this — day of January 1914. 

- * \ 

Attorney for Plaintiff. 
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42 Plaintiff’s Designation of Recod'd. 

Filed January 26, 1914. 

♦ * % * * * * 

The Clerk of the Court will please include in the transcript of 
record on appeal in the above entitled cause, the following P a P^ 
in addition to those mentioned in the designation of record hied 
herein by counsel for defendants: 

1. All exhibits to the bill of coinplaipt. 

2. Note order of publication against defendant, Piper, and date of 
publication of same. 

3. Decree pro confer against de % nd “*’ N ?^ r JAMES) 

W. W. MILLAN, 

Attorneys for Plaintiff. 


Service accepted this — day of January, 1914. 

Attorneys for Defendants. 

4 * 

43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 42, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32024 in Equity, wherein Haaen- 
Latimer Companv, a corporation is Plaintiff and Mahlon A. Winter 
et al. are Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. , , 

In testimony whereof, I hereunto subscribe my name and affix tne 
seal of said Court, at the City of Washington, in said District, this 
29th day of January, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court.. No. 
2652. Mahlon A. Winter et al., appellants, vs.. Hazen-Latimer 
Company, a corporation. Court of Appeals, District of Columbia. 
Filed Feb. 24, 1914. Henry W. Hodges, clerk. 
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